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TRIPOLI ROCKETRY ASSOCIATION’S AND NATIONAL 
ASSOCIATION OF ROCKETRY’S MOTION FOR 
ATTORNEYS’ FEES AND COSTS PURSUANT TO 

THE EQUAL ACCESS TO JUSTICE ACT 
 

I. INTRODUCTION 
 
 Pursuant to the Equal Access to Justice Act (“EAJA”), 28 U.S.C. § 2412, 

Plaintiffs Tripoli Rocketry (“Tripoli”) and the National Association of Rocketry 

(“NAR”) hereby move the Court for an award of $395,136.99 in attorneys’ fees 

and costs1 to be paid by defendant, the United States Bureau of Alcohol, Tobacco, 

                                                 
1  As explained in greater detail later in the motion, and as demonstrated in the attached time 
records and declarations, this figure represents all compensable fees and expenses incurred by 
Plaintiffs during this case, including fees for three attorneys and one paralegal in litigating the 



Firearms and Explosives (“ATFE”).  Plaintiffs are entitled to the requested 

attorneys’ fees and costs under the EAJA because (1) they prevailed and achieved 

significant relief against the ATFE in this case; (2) ATFE’s position was not 

substantially justified and there are no special circumstances that would make an 

award unjust; and (3) the requested fees are reasonable. 

II. FACTUAL AND PROCEDURAL BACKGROUND 

 Plaintiffs are non-profit organizations that are exempt from taxation under 

Section 501(c)(3) of the Internal Revenue Code. Affidavits of Arthur H. Barber III 

at ¶ 3 (attached as Exhibit 2) (“Barber Affidavit”) and Kenneth J. Good at 1, ¶ 3 

(attached as Exhibit 3) (“Good Affidavit”).  Plaintiffs are dedicated to the 

advancement and operation of hobby rocketry, and the promotion of safety and 

education for their members. Id.   

In this case, Plaintiffs sought reversal of the ATFE’s classification of 

ammonium perchlorate composite propellant (“APCP”), commonly used as fuel in 

hobby rockets, as an “explosive” pursuant to Title XI of the Organized Crime 

Control Act of 1970 (“OCCA”), 18 U.S.C. §§ 841-848.2  As a result of this 

                                                                                                                                                             
underlying action ($356,701.07 total), other associated business costs ($14,506.58), and fees for 
attorneys in preparing this motion ($23,929.34). See Condensed Time Records (attached as 
Exhibit 1).   
2  An explosive is “any chemical compound mixture, or device, the primary or common purpose 
of which is to function by explosion.” 18 U.S.C. § 841(d).  ATFE interprets an “explosive” to 
include all materials that detonate or deflagrate, but not those that burn. See Tripoli Rocketry v. 
U.S. BATFE, 337 F. Supp. 2d 1, 3-4 (D.D.C. 2002) (citing Defendant’s Memorandum of Points 
and Authorities in Support of Renewed Motion for Summary Judgment at 9-10).  Materials with 
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classification, APCP was subjected to extensive civil regulation that threatened to 

make the hobby prohibitively expensive for Plaintiffs’ members. 

 A.  District Court Litigation 

 Plaintiffs filed suit in this Court on February 11, 2000 challenging the 

ATFE’s refusal to remove APCP from its Explosives List.3  Plaintiffs alleged (1) 

that APCP is not an “explosive” as defined in the OCCA, and that ATFE therefore 

lacks the statutory authority to civilly regulate APCP (“Count One”);  (2) that 

ATFE’s decision to list APCP on its list of explosives without providing the public 

with reasonable notice and the opportunity to comment violated the OCCA and the 

Administrative Procedure Act (“APA”) (“Count Two”); (3) that sport rocket 

motors qualify as “propellant actuated devices,” as defined in ATFE regulations, 

and are thus exempt from regulation under those same regulations (“Count 

Three”); (4) that ATFE’s regulation of individuals who purchase and store rocket 

motors that use more than 62.5 grams of APCP as a fuel source violated the OCCA 

and the APA because ATFE failed to provide notice and an opportunity for 

comment on its decision to regulate such rocket motors (“Count Four”); and (5) 

that ATFE’s regulation of individuals that purchase and store rockets that contain 

                                                                                                                                                             
the fastest burn rates “detonate,” the slowest ones “burn,” and substances in between 
“deflagrate.” See Tripoli Rocketry Ass’n v. U.S. BATF, 437 F.3d 75, 77 (D.C. Cir. 2006).  ATFE 
determined that APCP functions by deflagration and, therefore, constitutes an “explosive.” See 
Tripoli Rocketry Ass’n v. U.S. BATFE, 337 F. Supp. 2d at 9 (citing Letter from John Malone, 
Bureau of Alcohol, Tobacco, and Firearms, to Joseph R. Egan (Dec. 22, 1999)).     
3  The OCCA requires the Attorney General to publish in the Federal Register a list of all 
“explosives,” and to revise that list at least annually. 18 U.S.C. § 841(d); 27 C.F.R. § 555.23. 
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62.5 grams or less of APCP as a fuel source, based upon the design or intended use 

of such rockets, violated the OCCA and the APA because ATFE did not provide 

notice or an opportunity to comment on its decision to condition applicability of 

the 62.5-gram exemption on the motor’s design or intended use (“Count Five”). 

Plaintiffs’ First Amended Complaint (Feb. 27, 2002).4 

 ATFE moved for summary judgment on Counts One, Two and Four of 

Plaintiffs’ First Amended Complaint. Defendant’s Motion for Partial Summary 

Judgment (Feb. 19, 2002).5  This Court granted ATFE’s motion only as to Count 

Two, holding that the claim was time-barred by the six year statute of limitations 

of 28 U.S.C. § 2401(a). Tripoli Rocketry Ass’n v. U.S. BATF, No. 00-00273, 2002 

U.S. Dist. LEXIS 27588 at *28 (D.D.C. June 21, 2002).   

 The parties then cross-moved for summary judgment on the remaining four 

counts.  This Court granted summary judgment to ATFE on Count One, granted 

summary judgment to the Plaintiffs on Count Three, and stayed a ruling on Counts 

Four and Five. Tripoli Rocketry Ass’n v. U.S. BATF, 337 F. Supp. 2d 1, 2 (D.D.C. 

2004).  The Court rejected Plaintiffs’ argument that ATFE had never enunciated 

any criteria for determining why APCP was an explosive, and held on Count One 

(a) that ATFE’s interpretation of the definition of an explosive under the OCCA to 
                                                 
4  During the course of this litigation, Plaintiffs amended their Complaint three times.  However, 
the substance of the counts remained the same throughout, and thus in this Motion we simply 
refer to them by number. 
5  Plaintiffs filed a Motion for Preliminary Injunction on February 27, 2002.  This Court denied 
the motion at the April 30, 2002 motion hearing. 
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include items that deflagrate was permissible; and (b) that ATFE’s decision that 

APCP was such an item was also permissible. Id. at 6, 9.   The Court gave 

“particular deference” to the agency because its classification of APCP had been of 

longstanding duration.  Id.  The Court also noted the agency’s reliance on scientific 

texts that “have devised classification parameters that support a determination that 

APCP is an explosive.” Id. (internal quotations omitted). 

 B.  Litigation Before the Court of Appeals 

Plaintiffs successfully appealed this Court’s decision on Count One to the 

U.S. Court of Appeals for the District of Columbia Circuit. Tripoli Rocketry Ass’n, 

Inc. v. Bureau of Alcohol, Tobacco, Firearms & Explosives, 437 F.3d 75 (D.C. Cir. 

2006).  The only issue in the appeal was whether ATFE’s determination that APCP 

deflagrates, and therefore qualifies as an “explosive,” was arbitrary and capricious 

under the APA. Id. at 81.    

The Court of Appeals prefaced its decision by noting that it “routinely defers 

to administrative agencies on matters relating to their areas of technical expertise.” 

Id. at 77.  In this case, however, it found that the agency’s “cry for deference is 

hollow” because “we cannot discern [the agency’s expertise].” Id. at 77, 82.  

Further, it found that “ATFE’s explanation for its determination that APCP 

deflagrates lacks any coherence” and that the agency had “articulated no standard 

whatsoever for determining when a material deflagrates.” Id. at 77, 84.  The Court 
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went on to reject every legal argument made by the agency, finding “none of 

[them] persuasive.” Id. at 82. 

The Court therefore reversed the District Court and remanded the case for 

further consideration by the agency. Id. at 84.  

C.  Proceedings Before the District Court on Remand 

On remand, ATFE restated its position that APCP is an explosive as defined 

in 18 U.S.C. § 841(d). Memorandum supporting Defendant’s Notice of Agency 

Decision at 5 (Oct. 13, 2006) (attached as Exhibit 1 to Plaintiffs’ Motion for 

Summary Judgment on Count One of Their Third Amended Complaint (Jan. 31, 

2007)).  To support its classification, ATFE arranged for researchers at the U.S. 

Air Force Research Laboratory at Tyndall Air Force Base, Florida, to compare the 

burn rates of APCP in various rocket motors (from 36 to 143 mm/s) to the burn 

rates of other materials, including “safety fuse” (from 7.26 to 7.48 mm/s), “bond 

paper” (from 4.2 to 55.8 mm/s), and candles (from .00069 to 0.11 mm/s). Id. at 3-

4.  Based on these comparisons, ATFE concluded that APCP in high-powered 

rockets functions by deflagration because it burns faster than candles, bond paper 

and safety fuse, the latter of which is listed as an explosive in 18 U.S.C. § 841(d). 

Id. at 5.  

The parties once more cross-moved for summary judgment.  Plaintiffs 

argued that ATFE had failed to comply with the Circuit Court’s order to establish 
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“a concrete standard for classifying materials along the burn-deflagrate-detonate 

continuum.” Plaintiffs’ Motion for Summary Judgment on Count One of Their 

Third Amended Complaint at 9 (Jan. 31, 2007) (quoting Tripoli Rocketry Ass’n v. 

U.S. BATF, 437 F.3d 75, 77 (D.C. Cir. 2006)).  Plaintiffs’ motion identified 

numerous significant defects in the new research that had been commissioned by 

ATFE.  For instance, ATFE did not even mention, let alone analyze, the expert 

report previously submitted to it by Plaintiffs that demonstrated a significant 

discrepancy between the APCP burn rates as calculated by ATFE and those 

reported by the actual APCP motor manufacturer. Plaintiff’s Summary Judgment 

Motion at 8 (citing Report of Dr. Terry McCreary, Administrative Record (“AR”) 

at 00161-69 (filed Oct. 31, 2006)).  Nor did ATFE’s discussion address a National 

Aeronautics and Space Administration test of APCP which demonstrated that 

detonation of an explosive shaped charge next to APCP could induce only mild 

burning of the APCP, and that the APCP could not be made to deflagrate. Id. 

(citing AR at 01456).  

Thus, despite the Court of Appeals’ order to articulate a concrete standard 

for when a material deflagrates, the agency did not do so.  Instead, it made only 

conclusory statements that APCP deflagrates based on its burn rate relative to the 

burn rates of a few other materials.  Plaintiffs therefore requested that this Court 

vacate ATFE’s determination that APCP in high-powered rockets functions by 
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explosion, as well as the agency’s inclusion of APCP on its explosives list. Id. at 

15.  Plaintiffs observed in their motion that a ruling in their favor would “moot all 

remaining counts (Counts Three, Four and Five) because it would remove the 

statutory basis for ATFE’s licensing and regulation of APCP in hobby rockets and 

. . . thereby remove the jurisdictional basis for the ATFE’s rules pertaining to 

counts three through five.” Id. at 1-2. 

This Court granted Plaintiffs’ motion for summary judgment on Count One. 

Order of Hon. Reggie B. Walton at 4 (Mar. 16, 2009) (attached as Exhibit 4).  The 

Court found that ATFE’s decision on remand “[did] not satisfy the standard for 

evaluating agency rulemaking because it was arbitrary and capricious, an abuse of 

discretion, or otherwise not in accordance with law.” Id. slip op. at 2 (citing 5 

U.S.C. § 706(2)(A)).  Specifically, the Court found that the agency:  

did not adequately explain why it came to the decision it did in light of 
contrary evidence . . . submitted by the plaintiffs, which tended to show that 
APCP can burn at a rate lower than that which [ATFE] designated as the 
threshold, and which, if true, would require a change in the proposed rule.  

 
Id. at 2-3.  The Court further observed that ATFE had failed “to articulate any 

rationale for finding that the relevant and significant evidence in the record that 

conflicted with its position was unpersuasive, which it seemingly out-of-hand 

dismissed merely because it was contrary to the agency’s ultimate conclusion” Id. 

at 3. (emphasis added).   
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Although the Court could have again remanded to the agency, it instead 

vacated ATFE’s decision to classify APCP as an explosive, due to “the number of 

years that have elapsed . . . , the fact that this matter has already been remanded 

once to the agency, . . . and it appearing that vacating the agency’s decision will 

not pose any serious threat to the public’s health or safety.” Id.  The Court also 

dismissed the remaining counts in Plaintiff’s complaint as moot. Id. at 4.  The 

Government did not notice an appeal from the district court’s decision, thus 

bringing to an end more than nine years of litigation.   

III. STATUTORY BACKGROUND 

 The EAJA provides, in relevant part, that: 

Except as otherwise specifically provided by statute, a court shall award to a 
prevailing party other than the United States fees and other expenses, in 
addition to any costs . . . incurred by that party in any civil action (other than 
cases sounding in tort), including proceedings for judicial review of agency 
action, brought by or against the United States in any court having 
jurisdiction of that action, unless the court finds that the position of the 
United States was substantially justified or that special circumstances make 
an award unjust. 

 
28 U.S.C. § 2412(d)(1)(A).  The statute thus allows private prevailing parties to 

recover attorneys’ fees in any civil action brought by or against the United States.   

In any EAJA action, “[t]he Government has the burden of proving that its 

position, including both the underlying agency action and the arguments defending 

that action in court, was ‘substantially justified.’” Calloway v. Brownlee, 400 F. 

Supp. 2d 52, 55 (D.D.C. 2005) (quoting Halverson v. Slater, 206 F.3d 1205, 1208 
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(D.C. Cir. 2000)).  An award of attorneys’ fees under the statute is generally 

limited to $125 per hour, but the Court may award fees at higher rates if it 

“determines that an increase in the cost of living or a special factor, such as the 

limited availability of qualified attorneys for the proceedings involved, justifies a 

higher fee.” 28 U.S.C. § 2412(d)(2)(A)(ii) 

IV. ARGUMENT 

A. Plaintiffs are Eligible for Attorneys’ Fees and Other Expenses  
 Under the EAJA. 
 
An applicant is eligible for attorneys’ fees and other expenses under the 

EAJA if (1) it is a “prevailing party,” and (2) meets the applicable size or net worth 

criteria.  28 U.S.C. §§ 2412(d)(1)(A) and 2412(d)(2)(B).   Plaintiffs meet both of 

these standards for eligibility. 

1. Plaintiffs are the “prevailing party” and are entitled to 
compensation for their fees on Counts One, Three, Four and 
Five. 

  
In this Circuit, a party prevails when (1) it “obtain[s] a ‘substantial part of’ 

the relief it sought, and (2) the lawsuit causes ‘a change in someone’s primary 

conduct in the real world.’” Lake Pilots Ass’n, Inc. v. U.S. Coast Guard, 310 F. 

Supp. 2d 333, 336 (D.D.C. 2004) (quoting Role Models America, Inc. v. Brownlee, 

353 F.3d 962, 966 (D.C. Cir. 2004)).  

Plaintiffs are the “prevailing party” in this litigation because Plaintiffs 

received the precise relief they had sought (ie,, removal of APCP from ATFE’s list 
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of explosives) and because the summary judgment award in Plaintiffs’ favor has 

altered the conduct of both ATFE and the public.  As a result of this Court’s ruling, 

ATFE is no longer permitted to regulate APCP as an explosive, thus permitting 

members of the public to freely use APCP as hobby rocket fuel.   

As the “prevailing party,” Plaintiffs are entitled to receive compensation for 

all work performed on Counts One, Three, Four and Five of the Complaint. 6 

  a. Count One 
 
Plaintiffs were prevailing parties on Count One because they prevailed on 

that count in both the Court of Appeals and in this Court, which awarded summary 

judgment to Plaintiffs on that count.  The Court’s decision, which brought an end 

to the litigation on the merits, gave Plaintiffs the precise relief that they had sought 

and altered the conduct of both ATFE and the public.    

 

 

                                                 
6  Plaintiffs concede that they are not entitled to recover fees and costs for any work performed 
on Count Two, which was dismissed early in the litigation as being time-barred. See Tripoli 
Rocketry Ass’n v. U.S. BATF, No. 00-00273, 2002 U.S. Dist. LEXIS 27588 at *28 (D.D.C. June 
21, 2002).  Because counsel’s time records generally do not specify which count(s) and/or issues 
they were working on at a particular time, Plaintiffs assumed that counsel spent equal time 
litigating each count. See Fabi Constr. Co. v. Secretary of Labor, 541 F.3d 407, 414 (D.C. Cir. 
2008) (In calculating award of fees in EAJA case, the court “assume[d] that an equal amount of 
time was spent in connection with each issue” where the billing entries submitted did not specify 
the time spent on each issue in the case).  Accordingly, Plaintiffs reduced by one-fifth (or 20 
percent) all time spent on this case until this Court dismissed Count Two.  Plaintiffs also have 
not sought reimbursement for any of their time expended in seeking a preliminary injunction, 
since they were not successful in obtaining this relief.  Plaintiffs were able to identify with 
specificity the hours spent in connection with the motion and omitted them from the total hours 
requested. 
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b. Counts Three, Four and Five 

Plaintiffs are also entitled to compensation for all work performed on Counts 

Three, Four, and Five of the complaint.   

Where, as here, a party has presented multiple claims for relief, that party is 

still considered “prevailing” even though it succeeded on only some of its claims 

for relief.  Under some circumstances, the party may be entitled to compensation 

for the unsuccessful claims as well as the successful ones. Hensley v. Eckerhart, 

461 U.S. 424, 434 (1983).7  The Supreme Court has expressly recognized that 

“[w]here a plaintiff had obtained [favorable] results, his attorney should recover a 

fully compensatory fee. . . . [T]he fee award should not be reduced simply because 

the plaintiff failed to prevail on every contention raised in the lawsuit.” Id. at 435.  

“Litigants in good faith may raise alternative legal grounds for a desired outcome, 

and the court’s . . . failure to reach certain grounds is not a sufficient reason for 

reducing a fee. The result is what matters.” Id. (emphasis added).   

  To determine whether the prevailing party can recover for the unsuccessful 

claims, the Supreme Court laid out the following two-part test:  First, did the 

plaintiff fail to prevail on claims that were unrelated to the claims on which he 

                                                 
7  “Though the Hensley analysis was crafted in the . . . context [of the Civil Rights Attorney’s 
Fees Award Act of 1976, 42 U.S.C. § 1988], it was explicitly designed by the Court to apply to 
all federal statutes limiting fee awards to ‘prevailing parties.’” Pigford v. Vilsack, 2009 U.S. Dist. 
LEXIS 40021, at *8 n.4 (D.D.C. 2009) (quoting George Hyman Constr. Co. v. Brooks, 963 F.2d 
1532, 1535 (D.C. Cir. 1992)).  
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succeeded?  Second, did the plaintiff achieve a level of success that makes the 

hours reasonably expended a satisfactory basis for making a fee award? Id.   

Whether the successful and unsuccessful claims are “unrelated” turns on 

whether they “involve a common core of facts or are based on related legal 

theories.” F.J. Vollmer Co., Inc. v. Magaw, 102 F.3d 591, 599 (D.C. Cir. 1996) 

(quoting Hensley, 461 U.S. at 434).  The unsuccessful claims must be “distinctly 

different in all respects, both legal and factual, from the . . . successful claims.” 

Pigford v. Vilsack, 2009 U.S. Dist. LEXIS 40021, *12 (D.D.C. 2009) (quoting 

Morgan v. District of Columbia, 824 F.2d 1049, 1066 (D.C. Cir. 1987)) (internal 

quotations omitted).  A plaintiff’s claims may be related if they are brought under 

different legal theories but are intended to establish the illegality of the same 

conduct. Id. (citing Goos v. Nat’l Ass’n of Realtors, 997 F.2d 1565, 1569 (D.C. Cir. 

1993)).   

Here, Plaintiffs meet both prongs of the Hensley test for recovery for 

unsuccessful claims.  First, Counts Three, Four, and Five are sufficiently related to 

Count One because all of these counts share a common core of facts and are based 

on related legal theories.  This is made clear by virtue of the fact that this Court’s 

ruling for Plaintiffs on Count One mooted the remaining counts.  Each of the 

claims presented by Plaintiffs depended on a single, necessary issue: whether 

ATFE has the statutory authority to regulate APCP in hobby rockets as an 
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explosive.  The Court’s grant of summary judgment on Count One established that 

the agency does not have the authority, thereby making it unnecessary for the 

Court to address the remaining claims on the merits.  Plaintiffs were thus 

“unsuccessful” on Counts Three through Five only to the extent that those counts 

did not form the basis for the Court’s ruling on Count One.  Had any of the 

remaining claims contained “distinctly different” factual and legal bases from 

Count One, however, the Court’s decision would not have mooted those claims 

and the Court would have had to address them individually. 

Second, the level of success achieved by Plaintiffs justifies the hours spent 

by Plaintiffs’ counsel on this matter because (a) Plaintiffs received the exact relief 

they desired: removal of APCP from ATFE’s explosives list; and (b) the hours are 

reasonable. 

Plaintiffs thus satisfy both prongs of the Hensley test, and the Court is 

obligated to award Plaintiffs all attorneys’ fees and costs incurred in litigating 

Counts Three, Four and Five. 

     2. Plaintiffs meet the applicable size criteria. 

 Plaintiffs satisfy the second requirement for eligibility because the 

organizations employed fewer than 500 people at the time the lawsuit was filed. 

Barber Affidavit at ¶ 3; Good Affidavit at 1, ¶ 3.  See also 28 U.S.C. § 

2412(d)(2)(B)(ii).  Because Plaintiffs are exempt from taxation under Section 
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501(c)(3) of the Internal Revenue, they may collect attorneys’ fees under the EAJA 

regardless of their net worth. Id.  See also Barber Affidavit at ¶ 3; Good Affidavit 

at 1, ¶ 3.   

B. ATFE’s Position was not Substantially Justified and No Special 
Circumstances Would Make an Award Unjust. 

 
 The EAJA precludes an award of fees if “the court finds that position of the 

[Government] was substantially justified or that special circumstances make an 

award unjust.” 28 U.S.C. § 2412(d)(1)(A).  Here, ATFE’s position was not 

substantially justified and no special circumstances exist that would make an award 

unjust. 

1. ATFE’s position was not substantially justified. 

Under the law of this Circuit, the Government bears the burden of 

establishing that its position, both the underlying agency actions and the arguments 

put forth in court defending those actions, is substantially justified. Halverson v. 

Slater, 206 F.3d 1205, 1208 (D.C. Cir. 2000). See also 28 U.S.C. § 2412(d)(2)(D). 

“[T]he Government’s position is substantially justified if it is ‘justified in 

substance or in the main – that is, justified to a degree that could satisfy a 

reasonable person.  That is no different from . . . [having] a reasonable basis both 

in law and fact.’” F.J. Vollmer Co., Inc. v. Magaw, 102 F.3d 591, 595 (D.C. Cir. 

1996) (quoting Pierce v. Underwood, 487 U.S. 552, 565 (1988)).  Although a 

reviewing court’s substantial justification inquiry under the EAJA must be separate 
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and distinct from its decision on the merits, this Circuit has recognized that the 

“merits reasoning may be quite relevant to the resolution of the substantial 

justification question.” F.J. Vollmer, 102 F.2d at 595.  Moreover, “while a string of 

losses is not determinative, it can be indicative that an agency’s position lacks 

substantial justification.” Precision Concrete v. Nat’l Labor Relations Bd., 362 

F.3d 847, 852 (D.C. Cir. 2004) (internal quotations and citations omitted).   

Here, neither ATFE’s initial actions nor its arguments supporting those 

actions in this Court and the Court of Appeals can possibly be regarded as 

“substantially justified.”  The agency was given ample opportunity to provide 

sufficient evidence supporting its assertion that APCP in hobby rockets functions 

by deflagration, thus qualifying the substance as an “explosive.”  However, both 

the Court of Appeals and this Court found ATFE’s explanation for this 

determination to be wholly unsubstantiated. 

a. The Court of Appeals found ATFE’s position to be not 
substantially justified. 

 
The Court of Appeals rejected both ATFE’s underlying actions and the 

arguments that the agency put forth to defend those actions.  According to the 

Court, the “fatal shortcoming” of ATFE’s position was that it never revealed how it 

determined that a material deflagrates, such as by defining a range of burn 

velocities within which materials would be considered to deflagrate. Tripoli 

Rocketry Ass’n, 437 F.3d at 81.  The Court, although recognizing that “it may be 
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necessary for ATFE to define a range flexibility,” nevertheless required the agency 

to provide “some metric for classifying materials not specifically enumerated in the 

statute, especially when . . . the agency has not claimed that it is impossible to be 

more precise in revealing the basis upon which it has made a scientific 

determination.” Id. at 81.   

The Court also found ATFE’s “unbounded relational definition” of 

deflagration (i.e., “the deflagration reaction is much faster than the reaction . . . 

associated with burning”) insufficient because “it says nothing about what kind of 

differential makes one burn velocity ‘much faster’ than another.” Id. (quoting 

Letter from ATFE to Appellants’ Counsel (Dec. 22, 2000) at 2).  The record 

suggested “that expansive differentials are possible, even among compounds 

containing APCP,” and the agency’s brief did not respond to Plaintiffs’ assertion 

that “the highest burn rate for APCP rocket motors (101.6 millimeters per second) 

is a factor of ten below ATFE’s own burn rate threshold for deflagration (1000 

millimeters (or one meter) per second).” Id. at 81-82. 

 Additionally, ATFE’s relational definition designated “no points of 

comparison,” such as stating the burn velocity of APCP. Id. at 82.  Although ATFE 

had provided tables displaying the burn speeds of several compounds containing 

APCP in varying proportions, it had not clarified “[w]hether the compositions 

listed in those tables approximate the features of APCP when used for its ‘primary 
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or common purpose’” or “whether the conditions under which these compositions 

were observed match those under which APCP commonly functions.” Id.  The 

agency therefore had “provided virtually nothing to allow the court to determine 

whether its judgment reflect[ed] reasoned decisionmaking.” Id. at 82. 

After its blistering rebuke of ATFE’s method in arriving at its decision, the 

Court of Appeals next addressed and rejected each of the agency’s defenses.  First, 

the Court rejected ATFE’s reliance on fire safety texts describing “propellants” as 

deflagrating. Id.  The Court saw through the agency’s assumption, “as a matter of 

simple syllogism, that if some propellants deflagrate, and APCP is a propellant, 

then APCP deflagrates.” Id.  It was “quite obvious” to the Court “that this 

argument lack[ed] a critical premise: nothing in the record show[ed] that all 

propellants burn at comparable rates.” Id.  

Second, the Court refused to allow ATFE to hide behind the traditional 

deference given by courts to government agencies in areas requiring scientific or 

technical expertise. Id. at 83.  The Court rejected ATFE’s attempt to “invoke its 

institutional expertise as a license for making unarticulated findings.” Id.  The 

agency had presented “no satisfactory explanation for its action including a rational 

connection between the facts found and the choice made,” and was therefore 

“owed no deference for the action taken.” Id. (internal quotations omitted). 

 18



Third, the Court rejected an affidavit submitted by ATFE in which the 

affiant, an author of a pyrotechnics text, stated that he “consider[ed] APCP to be a 

deflagrating material because it is capable of rapid burning and can accelerate to 

deflagration under pressure or confinement.” Id. at 83.  Because the affidavit was 

taken after the litigation had commenced, it had not been part of the administrative 

record.  In addition, the affidavit “prove[d] nothing of consequence” and “merely 

offer[ed] a conclusory assertion that APCP deflagrates.” Id. 

The Court of Appeals thus concluded that ATFE had “articulated no 

standard whatsoever for determining when a material deflagrates” and instructed 

ATFE to “reconsider the matter and offer a coherent explanation for whatever 

conclusion it ultimately reaches.” Id. at 84. 

b. This Court on remand found ATFE’s position to be not 
substantially justified 

 
On remand, this Court held that the ATFE still had not “articulate[d] any 

rationale for finding that the relevant and significant evidence in the record that 

conflicted with its position was unpersuasive, which it seemingly out-of-hand 

dismissed merely because it was contrary to the agency’s ultimate conclusion.” 

Order at 3 (Mar. 16, 2009).  The research ATFE performed to support its position 

“did not adequately explain why [the agency] came to the decision it did in light of 

contrary evidence in the administrative record.” Order at 2 (Mar. 16, 2009).   

 19



The decisions of the Court of Appeals and this Court make abundantly clear 

that ATFE’s position in this litigation, both its underlying actions and the 

arguments put forth in court, was not substantially justified.  Both Courts rejected 

the agency’s conclusion that APCP deflagrates because ATFE had not adequately 

explained how it reached that conclusion. 

2. There are no “special circumstances” that would make an 
award unjust. 

 
 The Government bears the burden of demonstrating the existence of special 

circumstances that would make an award unjust. Taucher v. Brown-Hruska, 396 

F.3d 1168, 1173 (D.C. Cir. 2005).  This provision is recognized as a 

“[C]ongressional directive for courts to apply traditional equitable principles in 

determining whether a prevailing party should receive a fee award under EAJA.” 

Air Transp. Ass’n of Can. v. FAA, 156 F.3d 1329, 1333 (D.C. Cir. 1998) (internal 

quotations omitted).   

This Circuit has typically been reluctant to find the presence of special 

circumstances warranting a denial of fees. See, e.g., id. at 133-34 (finding no 

special circumstances where Government had already reimbursed plaintiff airline 

for all improperly-calculated fees, thus creating a potential windfall for the airline); 

Taucher, 396 F.3d at 1174 (D.C. Cir. 2005) (no special circumstances where the 

Government had the duty to defend a constitutional attack on its governing statute). 
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Here, there are no special circumstances present that would make a fee 

award to Plaintiffs unjust.  Under traditional equitable principles, Plaintiffs should 

be remunerated for the significant sums they expended in litigating the matter. 

C. The Amount of the Requested Award is Reasonable. 

The EAJA requires a court to award “reasonable attorney fees” to a 

prevailing party when the government’s position was not substantially justified. 28 

U.S.C. § 2412(d)(2)(A).  “The court calculates the fee based on ‘the number of 

hours reasonably expended on the litigation multiplied by a reasonable hourly 

rate.’” Cooper v. U.S. Railroad Retirement Bd., 24 F.3d 1414, 1417 (D.C. Cir. 

1994) (quoting Hensley, 461 U.S. at 433). 

Here, both the number of hours for which Plaintiffs seek reimbursement and 

the rate at which Plaintiffs seek to be reimbursed are reasonable, and the Court 

should therefore award Plaintiffs the full requested amount. 

 1. The Number of Hours Spent on the Case is Reasonable. 
 
Plaintiffs request compensation for a total of 1,063.10 hours spent on the 

underlying litigation by three attorneys – Joseph R. Egan (210.34 hours), Martin G. 

Malsch (382.53 hours), and John W. Lawrence (334.83 hours) – and one paralegal, 

John W. Kewley (135.40 total hours). See Declarations of Martin G. Malsch 

(attached as Exhibit 5) (“Malsch Declaration”) and John W. Lawrence (attached as 

Exhibit 6) (“Lawrence Declaration”).  Plaintiffs seek a total of $356,701.07 in fees 
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for these individuals. Condensed Time Records at 2.  Declarations and time 

records for each are submitted with this motion.8  These submissions are of 

sufficient detail and probative value to enable the Court to determine with a high 

degree of certainty that such hours were actually and reasonably expended. Role 

Models America, 353 F.3D 962, 970 (D.C. Cir. 2004).  Plaintiffs also seek 

$23,929.34 for litigating the attorneys’ fees motion, through June 12, 2009, as well 

as $14,506.58 in business costs. See Declarations of Ruth Eisenberg (attached as 

Exhibit 7) (“Eisenberg Declaration”), Diane Curran (attached as Exhibit 8) 

(“Curran Declaration”) and Matthew Fraser (attached as Exhibit 9) (“Fraser 

Declaration”), and Business Costs Records (attached as Exhibit 10).  

As Plaintiffs’ counsel state in their declarations, they have 

contemporaneously maintained accurate records of time spent and expenses 

incurred in this matter. Malsch Declaration at 5, ¶ 13; Lawrence Declaration at 3, ¶ 

9 (attached as Exhibit 10) (“Lawrence Declaration”).  They have also carefully 

reviewed their time and have exercised prudent billing judgment with regard to the 

time claimed in several respects.   

First, as explained in footnote 6, supra, Plaintiffs have excluded all time 

spent by counsel preparing and litigating Plaintiffs’ Motion for Preliminary 
                                                 
8  Mr. Malsch and Mr. Lawrence each submitted declarations on their own behalf.  Mr. Malsch 
also submitted declarations on behalf of Mr. Egan and Mr. Kewley, both of whom worked with 
Mr. Malsch in this litigation but are now unavailable. Malsch Declaration at 2, ¶ 2.  Mr. Egan 
passed away in 2008 (See Plaintiffs’ Notice of Withdrawal for Joseph R. Egan, Counsel for 
Plaintiffs (Oct. 1, 2008)), and Mr. Kewley no longer works for Mr. Malsch’s firm. Id. 
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Injunction, filed February 27, 2002 and denied by this Court at the April 30, 2002 

motion hearing.  Additionally, so as to not seek compensation for Count Two, on 

which they were unsuccessful, Plaintiffs have reduced by one-fifth (20 percent) all 

time spent in the case until Count Two was dismissed by this Court on June 21, 

2002.  Together, these actions have reduced Plaintiff’s time by 214.12 hours. 

Malsch Declaration at 5-6, ¶ 14(a) and (b). 

Second, Plaintiffs have not billed any of the time spent on this litigation by 

one attorney, Robert J. Cynkar (12.30 hours), and eight paralegals (24.3 total 

hours).9  This has further reduced the requested time by 36.60 hours. Malsch 

Declaration at 6, ¶ 14(c). 

Third, Plaintiffs have exercised billing judgment to exclude any other time 

that is not compensable under the EAJA.  This includes time spent on purely 

clerical or secretarial tasks, duplicative time (ie, identical or substantially similar 

tasks billed by multiple individuals), time not adequately described in counsel’s 

time records, and any time that could otherwise be construed as inessential. See 

Role Models, 353 F.3d at 971-73.  These actions have excluded an additional 40.43 

hours from the time submitted by Plaintiffs. Malsch Declaration at 7, ¶ 14(d). 

                                                 
9  The paralegals are M.A. Bracamonte (4.5 hours); E.R. Teel (1.5 hours); P.J. Feia (3.25 hours); 
D.A. Bascus (3 hours); M. Haverty (3 hours); J.W. Mychalus (1.5 hours); R.M. Jackson (0.75 
hours); and N.L. Toliver (6.8 hours). 
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In total, Plaintiffs’ fee request thus excludes 291.15 hours and $101,276.76 

from the time and fees for which they were originally billed by counsel 

(respectively, 1,354.25 hours; $457,977.83). 

Additionally, Plaintiffs have exercised discretion to exclude $1,674.16 in 

business costs that are not compensable under the EAJA. Malsch Declaration at 7, 

¶ 14(e).   

Given the specificity with which counsel’s time is memorialized, Plaintiffs’ 

good faith effort to omit any time that is possibly noncompensable, and the fact 

that this case was ongoing for more than nine years, the Court should find that the 

requested fees and costs are reasonable and commensurate with the success of the 

litigation and the relief obtained. 

 2. The Enhanced Rates Requested are Reasonable. 
 
The EAJA provides that “attorney fees shall not be awarded in excess of 

$125 per hour unless the court determines that an increase in the cost of living or a 

special factor, such as the limited availability of qualified attorneys for the 

proceedings involved, justifies a higher fee.” 28 U.S.C. § 2412(d)(2)(A)(ii).  The 

“special factor” exception has been interpreted as referring to “attorneys having 

some distinctive knowledge or specialized skill.” Pierce v. Underwood, 487 U.S. 

552, 572 (1988). 
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Here, counsel for Plaintiffs possessed specialized knowledge and experience 

in the areas of chemistry and physics, and in the designing, building and flying of 

model rockets, that was essential to their effective representation.  This is a 

“special factor” that justifies the higher rates charged for counsel’s time.  

Additionally, the rates charged by counsel are consistent with the market rate for 

comparable legal services, as evidenced by the fact that Plaintiffs retained their 

counsel throughout the lengthy proceedings.  

In the alternative, if the Court finds that counsel’s expertise is not a 

sufficient special factor, then Plaintiffs are entitled to an increased rate to reflect 

the increase in the cost of living since the EAJA was enacted. 

   a. Counsel’s expertise in the physics of rocketry justifies a  
higher rate. 

 
 In the D.C. Circuit, a prevailing party seeking reimbursement of attorneys’ 

fees above the statutory rate bears the burden of establishing the presence of a 

“special factor” that justifies the higher rate.  “An attorney cannot be awarded 

enhanced fees under the ‘special factor’ exception based solely on expertise the 

lawyer gained through practice in a specific area of . . . law.” Select Milk 

Producers, Inc. v. Johanns, 400 F.3d 939, 950-51 (D.C. Cir. 2005).  Instead, the 

party must demonstrate that counsel possesses some technical or other education, 

obtained outside the practice of law, that was “needful for the litigation in 
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question.” In re: Sealed Case 00-5116, 254 F.3d 233, 235 (D.C. Cir. 2001) 

(quoting Pierce, 487 U.S. at 572). 

 Here, counsel for Plaintiffs possessed such distinctive skill and specialized 

knowledge to justify the rates at which their time was billed.10  Each attorney has 

had significant education and experience outside their law practices that was 

critical to their representation of Plaintiffs in this case.  

Joseph Egan was an amateur rocketeer since childhood and a long-standing 

member of both Tripoli and NAR.  In addition, he received B.S. and M.S. degrees 

in nuclear engineering from the Massachusetts Institute of Technology. Malsch 

Declaration at 3-4, ¶ 8.   

Martin Malsch received a B.S. degree in physics from Holy Cross College, 

where he studied physics, chemistry and mathematics.  Mr. Malsch later studied 

theoretical physics at Florida State University. Id. at 3, ¶ 6.   

John Lawrence earned a B.S. degree in nuclear engineering from Purdue 

University. Lawrence Declaration at 2, ¶ 5. 

Throughout the proceedings in this case, counsel had to carefully review and 

analyze extensive and highly technical administrative records that discussed the 

                                                 
10  Plaintiffs have billed all time for John Kewley, a paralegal, at rates that are consistent with the 
rates specified for paralegals in the most recent U.S. Attorney’s Office Laffey Matrix (attached as 
Exhibit 11). See Covington v. District of Columbia, 57 F.3d 1101, 1109 (D.C. Cir. 1995) (“In 
order to demonstrate [the prevailing market rates for comparable legal services], plaintiffs may 
point to such evidence as an updated version of the Laffey matrix or the U.S. Attorney’s Office 
matrix.”). 
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chemistry and physics of rockets and rocket motors, including the chemical 

composition of rocket fuels, the direction and velocity of burn rates, reaction, 

testing protocols, and standard terminology and industry practice. Malsch 

Declaration at 4, ¶ 10; Lawrence Declaration at 2-3, ¶ 7.  Counsel’s knowledge of 

chemistry and physics, as well as Mr. Egan’s special experience with designing, 

building, and flying model rockets, were essential to exposing the weaknesses in 

ATFE’s position, in drafting and filing legal papers, and in oral arguments. Malsch 

Declaration at 4, ¶ 10; Lawrence Declaration at 3, ¶ 7. 

 For example, the first administrative record submitted by ATFE 

included treatises and other technical materials on rocket science that were not 

specific to hobby rockets using APCP as a propellant. Malsch Declaration at 4-5, ¶ 

11; Lawrence Declaration at 3, ¶ 8.  Thus, in order to discern the burn rate 

information for APCP, as distinguished from other rocket propellants, counsel 

needed to know the chemical constituents of APCP and how they functioned in 

hobby rocket motors. Id. 

 The second administrative record, compiled to support the agency’s decision 

after remand, contained all the technical information from the first record as well 

as new studies on burn rates commissioned by ATFE. Malsch Declaration at 5, ¶ 

12.  Counsel’s ability to effectively identify the flaws present in ATFE’s studies, 

and to show how these flaws would have been readily apparent to ATFE had the 
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agency considered the Plaintiffs’ earlier comments, depended on counsel being 

able to understand these studies and their hidden assumptions. Id. 

 Counsel for Plaintiffs thus possessed specialized knowledge in physics, 

chemistry and hobby rocketeering that was critical to Plaintiffs’ challenge of 

ATFE’s position that APCP constitutes an “explosive” within the meaning of the 

OCCA.  This specialized knowledge qualifies as a “special factor” pursuant to 

which Plaintiffs are entitled to recover enhanced fees.  The rates charged by 

counsel are consistent with the prevailing market rates for attorneys of comparable 

skill and experience. Declaration of Michael F. McBride at 3-4, ¶ 5 (attached as 

Exhibit 12). 

   b. Plaintiffs are entitled to a cost-of-living fee increase. 
 
 Even if the Court determines that Plaintiffs are not entitled to recover the 

enhanced fees under the “special factor” exception, Plaintiffs are nonetheless 

entitled to a fee increase above the statutory rate to account for an increased cost of 

living since the EAJA was amended in 1996.  This Circuit routinely approves cost-

of-living adjustments. See, e.g., Role Models, 353 F.3d at 969; F.J. Vollmer, 102 

F.3d at 599; Cooper v. United States R.R. Ret. Bd., 24 F.3d 1414, 1417 (D.C. Cir. 

1994). 
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 Using the Department of Labor’s Consumer Price Index (“CPI”) for the 

Washington-Baltimore-DC-MD-VA area (attached as Exhibit 13), Plaintiffs 

calculated the following fee rates, adjusted for inflation since November 1996:11 

Year 
CPI-U 

(Annual) % Change 
Adjusted 

Rate 
Total 

Hours12 Year Total 
1996 (Nov.) 100 $127.21  

2000 107.6 7.6 $136.88 76.48 10,468.58

2001 110.4 10.4 $140.44 5.40 $758.38

2002 113.0 13.0 $143.75 315.69 $45,380.44

2003 116.2 16.2 $147.82 62.25 $9,201.80

2004 119.5 19.5 $152.02 89.65 $13,628.59

2005 124.4 24.4 $158.12 98.40 $15,559.01

2006 128.8 28.8 $163.85 96.60 $15,827.91

                                                 
11  Congress set the statutory cap at $125.00 per hour in March 1996. See 28 U.S.C. § 
2412(d)(A)(ii).  The Department of Labor’s CPI-U for the Washington, D.C. area changed as of 
November 1996 from one based on D.C., Maryland, and Virginia, to one based on those three 
areas plus West Virginia.  The CPI-U increased from 158.4 in March 1996 to 161.2 in November 
1996 using the first CPI-U index – yielding a 1.8 percent increase.  A 1.8 percent increase over 
$125.00 increases the statutory ceiling rate to $127.21 as of November 1996.  
 
For each of plaintiffs’ attorneys, the hourly rates computed using the CPI-U are lower than the 
prevailing market rates in the Washington, D.C., area.  We have attached a copy of the “Laffey 
Matrix,” which represents the position of the U.S. Attorney’s Office on the prevailing market 
rates in the Washington, D.C. area.  In accordance with 28 U.S.C. § 2412(d)(2)(A), plaintiffs are 
entitled to the prevailing market rate or $125.00 plus the Cost-of-Living Adjustment, whichever 
is lower.  Since the hourly rates computed using the CPI-U are lower, those are the hourly rates 
used in the fee calculation. 
12  This column reflects only the hours spent by attorneys (Egan, Malsch, Lawrence) on the case. 
The paralegal’s (Kewley) time is still requested at the Laffey rates for the corresponding years. 
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2007 133.464 33.464 $169.78 161.22 $27,371.93

2008 139.499 39.499 $177.46 9.30 $1,650.38

2009 (Mar.) 138.620 38.620 $176.34 17.70 $3,121.22

TOTAL  932.69 $142,968.24

 

As demonstrated in the above table, this results in a total of $142,968.24 in 

attorneys’ fees for the nine year period during which the case was ongoing.  This 

amount is in addition to the requested paralegal fees ($14,808.50) and business 

costs ($14,506.58).  Additionally, Plaintiffs seek $23,929.34 in attorneys’ fees 

incurred in preparing this fee application. See Eisenberg, Curran, and Fraser 

Declarations.  Plaintiffs thus seek a total of award of $196,212.66. 

V. CONCLUSION 

 For the foregoing reasons, Plaintiffs respectfully ask this Court to grant the 

requested relief.  Plaintiffs seek $395,136.99 in attorneys’ fees and costs incurred 

in the underlying litigation and this fee application.  Alternatively, if the Court 

determines that Plaintiffs are not entitled to reimbursement at the rates for which 

Plaintiffs were originally billed, then Plaintiffs request an award of $196,212.66, to 

reflect the increased cost of living in the Washington, D.C. area since March 1996. 
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Respectfully submitted, 
 
/s/ 
Martin G. Malsch 
John W. Lawrence 
Egan, Fitzpatrick, Malsch & Lawrence, P.L.L.C. 
1750 K St. NW, Suite 350 
Washington, D.C. 20006 
Tel: (202) 466-3106 
 Fax: (202) 496-5011 
mmalsch@nuclearlawyer.com 
jlawrence@nuclearlawyer.com 
 
June 15, 2009 
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FOR THE DISTRICT OF COLUMBIA 

 
_______________________________ 
      ) 
TRIPOLI ROCKETRY   ) 
ASSOCIATION, INC., and  ) 
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OF ROCKETRY    ) 
      ) 
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of record by electronically filing the document on the CM-ECF document filing 
system for the United States District Court for the District of Columbia on this 
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Jane Lyons, Esq. 
Assistant United States Attorney 
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Washington, D.C. 20001 
 
 

/s/    
Martin G. Malsch 
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Tripoli RockettyAss’n v. ATFE (No. 00-0273)

Condensed Time Records

2000
Attorney Time Rate Amount
J. Egan 4.08 $355.00 $1,448.40
J. Lawrence 57.20 $245.00 $14,014.00
M. Malsch 15.20 $355.00 $5,396.00
Total 76.48 $20,858.40

2001
Attorney Time Rate Amount
J. Egan 0.80 $395.00 $316.00
J. Lawrence 3.20 $260.00 $832.00
M. Malsch 1.40 $375.00 $525.00
Total 5.40 $1,673.00

2002
Attorney Time Rate Amount
J. Egan 14.79 $395.00 $5,842.05
J. Lawrence 229.18 $275.00 $63,023.32
M. Malsch 71.73 $395.00 $28,333.35
Total 315.70 $97,198.72

2003
Attorney Time Rate Amount
J. Egan 19.00 $395.00 $7,505.00
J. Lawrence 38.25 $300.00 $11,475.00
Total 57.25 $18,980.00

2004
Attorney Time Rate Amount
J. Egan 61.55 $395.00 $24,312.25
J. Kewley 17.10 $105.00 $1,795.50
M. Malsch 28.10 $395.00 $11,099.50
Total 106.75 $37,207.25

2005
Attorney Time Rate Amount
J. Egan 17.50 $395.00 $6,912.50
J. Kewley 118.30 $110.00 $13,013.00
M. Malsch 80.90 $395.00 $31,955.50
Total 216.70 $51,881.00
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2006
Attorney

Total:

Business Costs:

EAJA Petition Fees:
M. Fraser

R. Eisenberg
D. Curran

Total

GRAND TOTAL:

1063.10

$176.34
$176.34
$176.34

Condensed Time Records
Tripoli Rocketry Ass’n v. ATFE (No. 00-0273)

$356,701.07

$14,506.58

$18,480.43
$4,567.21

$881.70
$23,929.34

$395,136.99

Time Rate Amount
J. Egan 53.80 $395.00 $21,251.00
M. Malsch 42.80 $450.00 $19,260.00
Total 96.60 $40,511.00

2007
Attorney Time Rate Amount
[~Egan 38.82 $435.00 $16,886.70
M. Malsch 122.40 $475.00 $58,140.00
Total 161.22 $75,026.70

2008
Attorney Time Rate Amount
J. Lawrence 7.00 $495.00 $3,465.00
M. Malsch 2.30 $495.00 $1,138.50
Total 9.30 $4,603.50

2009
Attorney Time Rate Amount
M. Malsch 17.70 $495.00 $8,761.50
Total 17.70 $8,761.50

104.80
25.90

5.00
135.70
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EXHIBIT 2
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
TRIPOLI ROCKETRY ASSOCIATION, iNC., )
and NATIONAL ASSOCIATION OF )
ROCKETRY, )

)
Plaintiffs, )

)
v. )

) Civil Action No. 00-273 (RBW)
U.S. BUREAU OF ALCOHOL, TOBACCO, )
FIREARMS, AND EXPLOSIVES )

)
Defendant. )

Affidavit of Arthur H. Barber III

I, Arthur H. Barber III, having first been duly sworn, do hereby attest and state, under penalty of perjury, the

following:

1. My name is Arthur H. Barber III. I am 57 years old. I reside at 9306 Brian Run Lane, Springfield, VA

22153.

2. I have been the President of the National Association of Rocketry since August 2008 and was Vice President

before that since August 1994. I am knowledgeable with regard to the operations of the National Association of

Rocketry, and I have been a member of that organization since 1962.

3. The National Association of Rocketry is a non-profit organization dedicated to the advancement, safety, and

conduct of the hobby of high-powered rocketry. It is classified as a section 501(c)(3) institution by the Internal

Revenue Service. When this action was filed on February 11, 2000, the National Association of Rocketry had

less than 500 employees. In fact, the National Association of Rocketry has never had more than one employee.

Further affiant sayeth not.

~
County oE Arlington
Commonwealth of Virginia

Notary Public Certification:

Subscribed and sworn before me this 9th day of

W(~ZL~/ /‘~‘



EXHIBIT 3

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
TRIPOLI ROCKETRY ASSOCIATION, iNC., )
and NATIONAL ASSOCIATION OF )
ROCKETRY, )

)
Plaintiffs, )

)
v. )

) Civil Action No. 00-273 (RBW)
U.S. BUREAU OF ALCOHOL, TOBACCO, )
FIREARMS, AND EXPLOSIVES )

)
Defendant. )

)

Affidavit of Kenneth J. Good

I, Kenneth J. Good, having first been duly sworn, do hereby attest and state, under penalty of perjury, the

following:

1. My name is Kenneth J. Good. I am 56 years old. I reside at 1860 Old Ramsey Road,

Monroeville, PA 15146.

2. I have been the President of the Tripoli Rocketry Association, Inc. since July 2004. I am

knowledgeable with regard to the operations of the Tripoli Rocketry Association, Inc., and I have been a

member of that organization since 1967.

3. Tripoli Rocketry Association, Inc is a non-profit organization dedicated to the advancement,

safety, and conduct of the hobby of high-powered rocketry. It is classified as a section 501(c)(3) institution

by the Internal Revenue Service. When this action was filed on February 11, 2000, Tripoli Rocketry

Association, Inc had less than 500 employees. In fact, Tripoli Rocketry Association, Inc has never had

more than one (1) employee.



Further affiant sayeth not.

Notaiy Public Certification:

_--.--_-—,-_——-————I-——

Si~bscribed and swo’rn to before me
Year

(Signature ofPerson Administering Oath)

Municipalit~L
Date Comm si~i~pheS -—

COMMOE~~QF PENNSYLVANIA
Notailal Seal

Cynthia L. White, Notary Public
City of Pittsburgh, Allegheny County

My Commission Expires May 13, 2010
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EXHIBIT 4
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
TRIPOLI ROCKETRY )
ASSOCIATION, INC., and )
NATIONAL ASSOCIATION )
OF ROCKETRY, )

)
Plaintiffs, )

)
v. ) Civil Action No. 00-0273 (RBW)

)
BUREAU OF ALCOHOL TOBACCO )
& FIREARMS, )

)
Defendant. )

)

ORDER

The plaintiffs filed this action nine years ago challenging the defendant’s

regulation as an explosive under 18 U.S.C. § 84 1(d) (2006) a chemical compound known

as ammonium perchlorate composite propellant (“APCP”), which is commonly used in

the motors of hobby rockets. After the Court ruled on the parties’ initial cross-motions

for summary judgment in this case, the plaintiffs appealed and the District of Columbia

Circuit, reviewing the matter de novo, held that the defendant’s classification of APCP as

an explosive based on its determination that the substance functions by deflagration

violated the Administrative Procedure Act, 5 U.S.C. § 706(2)(A) (2000), because the

decision was arbitrary and capricious, an abuse of discretion, or otherwise not in

accordance with the law, Tripoli Rocketry Ass’n, Inc. v. Bureau of Alcohol, Tobacco,

Firearms, and Explosives, 437 F.3d 75 (D.C. Cir. 2006). The Circuit Court therefore

remanded the matter to this Court “with instructions to remand the case to the agency for



Case 1 :00-cv-00273-RBW Document 116 Filed 03/16/2009 Page 2 of 4

further consideration consistent with [its] decision.” Id. at 84. The remand was ordered

because the Court found that “[t]he agency ha[d] never provided a clear and coherent

explanation for its classification of APCP.” Id. at 81. The Court further found that the

agency “ha[d] never articulated the standards that guided its analysis” that would permit a

court sitting in review to “determine whether [the defendant’s] judgment reflect[ed]

reasoned decisionmaking.” Id.; see also April 20, 2006 Order. In its October 13, 2006

memorandum the agency informed the Court that it had complied with the Circuit’s

mandate and was affirming its earlier decision to classify APCP as an explosive.

Defendant’s Notice of Agency Decision (Oct. 13, 2006). The plaintiffs thereafter

amended their complaint, the defendant filed its answer to the amended complaint, and

both parties crossed-moved again for summary judgment on the certified administrative

record.

The parties came before the Court on March 13, 2009, for a hearing on the parties’

cross-motions for summary judgment. Upon consideration of the parties’ written

submissions, the administrative record presented to the Court, the applicable legal

authority, the oral arguments presented by the parties, and for the reasons expressed by

the Court at the hearing on the motion, the Court finds that the agency’s decision does not

satisfy the standard for evaluating agency rulemaking because it was arbitrary and

capricious, an abuse of discretion, or otherwise not in accordance with the law. 5 U.S.C.

§ 706(2)(A). Specifically, the defendant did not adequately explain why it came to the

decision it did in light of contrary evidence in the administrative record submitted by the

plaintiffs, which tended to show that APCP can burn at a rate lower than that which the

defendant designated as the threshold, and “which, if true,. . . would require a change in
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[the] proposed rule.” La. Fed. Land Bank Ass’n, FLCA v. Farm Credit Admin., 336 F.3d

1075, 1080 (D.C. Cir. 2003); see D&F Afonso Realty Trust v. Garvey, 216 F.3d 1191,

1195 (D.C. Cir. 2000) (quoting Public Citizen, Inc. v. F.A.A., 988 F.2d 186, 197 (D.C.

Cir. 1993) (“[t]he requirement that agency action not be arbitrary or capricious includes a

requirement that the agency adequately explain its result. . . .“). Here, the agency’s

shortcoming was its failure to articulate any rationale for finding that the relevant and

significant evidence in the record that conflicted with its position was unpersuasive,

which it seemingly out-of-hand dismissed merely because it was contrary to the agency’s

ultimate conclusion.

As to the appropriate remedy to impose for the agency’s failing, the Court has

discretion to choose between vacatur of the agency’s decision or remand to the agency

without vacatur. See Advocates for Highway & Auto Safety v. Fed. Motor Carrier Safety

Admin., 429 F.3d 1136, 1151 (D.C. Cir. 2005) (quoting Allied-Signal, Inc. v. U.S.

Nuclear Regulatory Comm’n, 988 F.2d 146, 150-5 1 (D.C. Cir.1993) (“[T]his court is not

without discretion. ‘The decision whether to vacate depends on the seriousness of the

order’s deficiency. . . and the disruptive consequences of an interim change that may

itself be changed.”). Considering the number of years that have elapsed during which

time the plaintiffs have awaited final resolution of the merits of their claims, the fact that

this matter has already been remanded once to the agency for further action consistent

with the Circuit’s decision, and it appearing that vacating the agency’s decision will not

pose any serious threat to the public’s health or safety, the Court will vacate the agency’s

decision to classif~’ APCP is an explosive pursuant to 18 U.S.C. § 841(d).’

Should the defendant choose to reinstate the policy that ACPC is properly classifiable as
an explosive within the meaning of 18 U.S.C. § 841(d), nothing in this decision prevents it from
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